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ing the adverse claimants to interplead, he is entitled to his 
costs out of the fund in his hands or which he may pay into 
court. And these costs may include an attorney's fee." 

Upon the whole case, we are of opinion that the decree of 
the chancery court should be affirmed. 

Affirmed. 



N. J. Steigleder & Son v. Allen. 

June 13, 1912. 

Mechanics' Liens — Sub-Contractors — Notice — Code, Sec. 2479. — 

The right of a sub-contractor to recover of the owner, personally, 
for work performed for or material furnished to a general contractor, 
like the right of such a contractor to enforce a mechanic's lien 
against the owner's property, is purely the creation of the statute, 
and must be availed of, if at all, upon the terms and conditions which, 
the statute prescribes. Before the actual amount of the claim is as- 
certained, before the material is furnished or the work completed, 
notice must be given the owner, of the nature of the contract under 
which the sub-contractor will have a debt due him. Notice upon 
completion of the contract, of the work done, and another notice be- 
fore the expiration of thirty days after the completion of the build- 
ing accompanied by a verified copy of the account showing the 
amount due hy the general contractor to the sub-contractor are not 
sufficient. 

Error to Circuit Court of Henrico County. Affirmed. 

0' Flaherty & Fulton, for the plaintiffs in error. 
Allen G. Collins, for the defendant in error. 

Cardwell, J. : This action of debt was brought by plaintiffs 
in error, N. J. Steigleder & Son, a partnership, against defendant 
in error, Joseph E. Allen, to recover of the latter the sum of 
$1,039.00, a balance alleged to be due from the defendant to 
the plaintiffs as sub-contractors with one R. H. Walton, a general 
contractor who had contracted with the defendant to build and 
construct upon the latter's lot of land in Ginter Park, Henrico 
County, Virginia, a certain house. The declaration in the case, 
inter alia, charges that the defendant, as owner, on September 1, 
1909, contracted with said Walton, general contractor, to build a 
concrete block house in Ginter Park for the defendant, for the 
sum of $8,000.00; that Walton, general contractor, on Septem- 
ber 6, 1909, contracted with plaintiffs, as sub-contfactors, to do 
the entire cement and concrete work in said house for the sum 
of $1,989.00; that plaintiffs completed their said work on Jan- 
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uary 31, 1910, and on February 18, 1910, gave notice in writing 
of said contract and the work they had done, to the defendant, 
owner of said house; and that on June 20, 1910, before the ex- 
piration of thirty days after the completion of said building the 
plaintiffs also gave another written notice to the defendant, and 
served upon him a verified copy of the account showing that 
there was a balance of $1,039.00 then due by Walton to the 
plaintiffs for doing said cement and concrete work on the de- 
fendant's house; that at the time of the service of the first no- 
tice the defendant, Allen, had in his hands the sum of $8,000 
due to Walton, the general contractor, under his aforesaid con- 
tract, and further alleged that by reason of said facts the defend- 
ant became and was, under section 2479 of the Code of 1904, 
personally liable and indebted to the plaintiffs for the said sum 
of $1,039.00, the balance due them for said work. 

The defendant, on October 29, 1910, appeared and filed a 
written demurrer to said declaration, .and set forth therewith in 
writing the grounds of the demurrer, among which and the only 
one that we deem it necessary to consider is, that the notice of 
February 18, 1910, was not given by the plaintiffs to the de- 
fendant until after the plaintiffs had completed their part of the 
work, and that section 2479 of the Code required this notice to 
be given before or while the work was being done, and that it 
could not be given after the plaintiffs had completed their part 
of the work. 

The defendant also, on October 29, 1910, filed a special plea 
and the "particulars of his defense," but the circuit court, with- 
out ruling on the special plea or the "particulars of defense," 
entered the judgment to which this writ of error was awarded, 
sustaining the demurrer to the declaration and giving judgment 
for the defendant for costs against the plaintiffs. 

The question presented is, whether the notice given by the 
plaintiffs after their work was completed and their materials 
furnished, was a sufficient compliance with the provisions of 
section 2479 of the Code to bind the defendant personally for 
the debt asserted by the plaintiffs. 

At common law there was no privity of contract between the 
owner of property and a sub-contractor with a general con- 
tractor who had alone contracted with such owner to construct 
a building or other improvements upon his property, and, there- 
fore, such sub-contractor had no legal claim which he could 
maintain in a court of law or equity against the owner for work 
done or materials furnishel under his (the sub-contractor's) con- 
tract with the general contractor; but bv our statute, originating 
in the act appearing in the Acts of 1869-70, p. 444, the common 
law rule was abrogated and a right of action in the sub-con- 
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tractor against the owner of the property built upon or im- 
proved was provided in certain circumstances and upon well de- 
fined conditions. Up to the enactment of the statute as amended, 
appearing in the Code of 1887 as section 2479, it was not very 
clearly determinable whether the notice required of the sub-con- 
tractor to be given to the owner of the work to be done or ma- 
terial to be furnished by the sub-contractor was to be done before 
the work was done or the materials furnished by him, as a con- 
dition precedent to his right to. demand and have of the owner 
pay for the work done and materials furnished, or whether such 
notice after the work was completed was sufficient; but by sec- 
tion 2479 of the Code of 1887, the sub-contractor might give 
notice of the "nature and character of his contract and the prob- 
able amount of his claim," and after he had performed his work 
and furnished the material and the structure was completed, or 
the work thereon otherwise terminated, he was required to fur- 
nish the owner with a "correct account verified by affidavit, of 
his claim against the general contractor for the work done or 
materials furnished and of the amount due," and to furnish a like 
account to the general contractor, which account was to be fur- 
nished to the owner and the general contractor within thirty days 
from the completion of the building or structure, or the work 
thereon otherwise terminated. 

When the Legislature came to re-enact said statute, it by an 
act approved February 28, 1894 (Acts 1893-4, p. 523), framed it 
as follows : "Any sub-contractor may give notice in writing to 
the owner or his agent, stating the nature and character of his 
contract and the probable amount of his claim; and if such sub- 
contractor shall at any time after the work done or material 
furnished by him and before the expiration of thirty days from 
the time such building or structure is completed or the work 
thereon otherwise terminated furnish the owner thereof or his 
agent and also the general contractor with a correct account, 
verified by affidavit, of his claim against the general contractor 
for the work done or materials furnished and of the amount 
due, the owner shall be personally liable to the claimant for the 
amount due to said contractor by said general contractor ; pro- 
vided the same does not exceed the sum in which the owner is 
indebted to the general contractor at the time the notice is given 
or may thereafter become indebted by virtue of his contract 
with said general contractor." 

That statute, which is now section 2479 of the Code of 1904, 
and controls this case, may have been intended by the Legisla- 
ture, as plaintiffs contend, "to broaden and widen the scope of 
the statute, and to give the sub-contractor additional rights to 
any of those that had been conferred upon him by or under any 
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of the former laws, and sought to give him a remedy which 
would be adequate to his varying needs," but clearly it was not- 
intended to put the owner, contracting with a general contractor 
for improvements on his property, at a greater disadvantage by 
allowing the sub-contractor for a part of the work or materials 
himself to give the owner notice of his demand against the gen- 
eral contractor either before, during or after the performance 
of the work. While it was the object of the statute, under cer- 
tain conditions, to make "the owner personally liable to the sub- 
contractor for the amount due him by the general contractor," 
it was also intended that the owner should be apprised of the 
probable amount of the sub-contractor's claim against the general 
contractor, so that the owner, as said by this court in Shenandoah 
Valley R. Co. v. Miller, 80 Va. 826, might protect himself by not 
paying to the general contractor an amount exceeding the sum 
due him at the time the sub-contractor's notice was given, or he 
would thereafter become indebted to the general contractor by 
virtue of the owner's contract with him. 

How unfairly the statute might be made to operate against 
the owners of property designating to put improvements thereon 
under contract with that large class of persons engaged as gen- 
eral contractors in such business, if the interpretation of the 
statute contended for by the plaintiffs in this case could be sus- 
tained, cannot be better illustrated than by reference again to 
the facts appearing in the record. 

On June 20, 1910, plaintiffs served upon the defendant a sec- 
ond notice, setting forth that they furnished their material and 
completed their work on January 31, 1910, and that they gave 
their first notice February 18, 1910. After this second notice 
was given the defendant, the plaintiffs, on June 23, 1910, filed 
a mechanic's lien against the defendant's lot and building. Other 
sub-contractors with Walton, the general contractor, filed notice 
with the defendant, and some of such sub-contractors filed me- 
chanics' liens against defendant's house and lot, and The Miller 
Manufacturing Co. filed a bill in chancery to enforce against 
said house and lot a lien filed by it, which bill was for the benefit 
of all other sub-contractors who had filed liens to the extent 
of the amount then due by defendant, Allen, to Walton, the gen- 
eral contractor. The defendant had with Walton, on June 20, 
1910, a settlement by which it was ascertained that he, defendant, 
was indebted to Walton in the sum of $1,196.68, while the claims 
asserted by the sub-contractors amounted to $3,496.84. 

It will be observed that the statute, supra, requires (1) a no- 
tice from a sub-contractor to the owner, of the "nature and char- 
acter of his contract and the probable amount of his claim;" (2) 
within thirty days after the materials are furnished or the work 
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to be done by the sub-contractor is completed, he is to furnish 
the owner with "a correct account, verified by affidavit of his 
claim against the general contractor for the work done and ma- 
terials furnished, and of -the amount therefor due;" and (3) 
serve upon the general contractor a like account. If the service 
upon the owner of the required verified account of the sub- 
contractor could be considered as sufficient to make the owner 
personally liable to the sub-contractor for the amount of the lat- 
ter's claim against the general contractor, then it would have 
been needless to require a notice from the sub-contractor to 
the owner before he performed the work or furnished the ma- 
terial required under his contract with the general contractor. 
The language of the statute unmistakably indicates that the no- 
tice must be given before the actual amount of the claim is as- 
certained, before the material is furnished or the work completed, 
to apprise the owner of the nature of the contract under which 
the sub-contractor will have a debt due to him ; while the require- 
ment that the sub-contractor shall, within a prescribed period, 
serve the owner and general contractor with a verified account, 
etc., was intended to have the owner informed as to the actual 
amount of the sub-contractor's claim against the general con- 
tractor. 

The right of the sub-contractor to recover of the owner, per- 
sonally, in such a case, like the right of such a contractor to en- 
force a mechanics' lien against the owners' property is purely 
the creation of the statute, and it must be availed of, if at all, 
upon the terms and conditions which the statute prescribes. 
Section 2479 of the Code prescribes in express, plain and unmis- 
takable language, the way and the only way in which an owner 
of property can be bound personally to a sub-contractor for a 
debt due him from the general contractor with whom the owner 
alone contracted for improvements upon his property. As was 
said by this court in Shackelford v. Beck, 80 Va. 573, with refer- 
ence to certain portions of the mechanic's lien statutes : "As the 
law calls for nothing unreasonable at the hand of him who would 
fasten an encumbrance upon the property of his neighbor, no 
just ground of complaint is afforded by insisting upon a rigid 
adherence to its provisions." 

The declaration in this case does not set out facts sufficient to 
entitle the plaintiffs to a personal judgment against the defend- 
ant for the amount of the demand made upon him, or for any 
part thereof, and, therefore, the judgment of the circuit court, 
sustaining the demurrer thereto, is right and is affirmed. 

Affirmed. 

Note. 

This case i-s interesting as resolving a question which has fur- 
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nished the subject of at least three articles in the Va. Law Register. 
See 2 Va. Law Reg. 504, 15 id. pp. 1, 337. Of these three writers, 
the only one who seems to have successfully forecasted the decision 
of the Supreme Court of Appeals upon this question, is the author 
of the article in 15 Va. Law Reg. 337, and we congratulate him 
upon having so successfully hit upon the solution that the highest 
Appellate Court has now declared to be the correct one. Mr. Man- 
son, writing in 2 Va. Law Reg., p. 1, turns out to have been par- 
tially right, but not to the extent that he claims that a notice after 
the work, etc., is finished is sufficient. It seems to us the decision and 
rule here laid down are right and just, and based upon a correct 
interpretation of the language of the statute, and it is a matter for 
congratulation that so important a question upon the interpretation 
of a statute of such general application has how been finally decided. 

J. F. M. 



Smith, Treasurer, v. Bell et als. 

June 13, 1912. 

1. Ele^Hons (§ 83*) — Qualifications of Voters — Payment of Taxes. 

— Under Const, art. 2, § 21 (Code 1904, p. ccxiii), requiring as a pre- 
requisite to the right to vote, that the voter shall pay all state poll 
taxes assessed or assessable against him, a person assessable with 
poll taxes, who pays such taxes without their actual assessment 
against him, as required by law, is entitled to vote. 

[Ed. Note. — For other cases, see Elections, Cent. Dig. §§ 77-81; 
Dec. Dig. § 83.*] 

2. Elections (§ 83*) — Qualifications of Voters — Payment of Taxes. 
— Under Const, art. 2, § 21 (Code 1904, p. ccxiii), requiring the pay- 
ment of state poll taxes as a prerequisite to the right to vote, and 
section 38 (page CLXvi), requiring county and city treasurers to file 
lists of persons who pay such taxes before each regular election, a 
treasurer properly included on such list the names of persons paying 
their taxes to him personally after they had been returned delin- 
quent and he had paid his collections to the auditor, notwithstanding 
Code 1904, § 605, requiring payment of taxes appearing on the de- 
linquent list to the collector or auditor, and providing that they 
cannot be collected by the treasurer, since the payment, having 
reached .the proper officer, was as valid as if made to him in the 
first instance, and the constitutional right of suffrage cannot be 
subordinated to statutory enactments relative to the collection of 
taxes. 

[Ed. Note. — For other cases, see Elections, Cent. Dig. §§ 77-81; 
Dec. Dig. § 83.*] 

♦For other cases see same topic and section NUMBER in Dec. 
Dig. & Am. Dig. Key No. Series & Rep'r Indexes. 



